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J  U  D  G  M  E  N  T 

 

   The accused Rameswar is the son of accused Bigna and both of 
them are charged with murder of Motiram, the son of Bigna. Motiram’s dead 
body was found lying, on a day, morning, in a roadside drain. There was no 
eye witness to the incident. The evidence led by prosecution is highly 
inconsistent and unconvincing to hold the accused persons guilty of the 
charge.  
 

PROSECUTION CASE :  

 

2.   The prosecution case may, in brief, be stated as follows :  

 

 One Radhika Tanti, wife of Late Motiram Tanti, a resident 

of village Balijan Kacharigaon, under Dhekiajuli PS, lodged an FIR, on 

09-01-2012, before the in-charge of Singri OP, alleging that on 07-01-

2012, at about 7 p.m., in her absence at home, the accused-persons, 

namely, Rameswar Tanti and Bigna Tanti got involved in a quarrel, in 

connection with land. When her husband Motiram Tanti protested, the 

accused persons assaulted him with axe and stick causing severe injuries 

on his person. Motiram Tanti succumbed to his injuries in the night of 

occurrence itself.   

 

INVESTIGATION :  

 

3.   The aforesaid FIR was entered in the General Diary of 

Singri Police Out Post, vide GD Entry No. 127, dated 09-01-2012, and 

on being forwarded registered as Dhekiajuli PS Case No. 13/2012, dated 

09-01-2012. The Officer in-charge of Tezpur PS SI Ananta Das 

endorsed the case to SI Ram Dulal Gowala, for investigation. It is 

pertinent to be mentioned that before receipt of the above written FIR, a 

telephonic message from an unknown person was received at Singri OP, 

informing that a dead body of a person was lying in the field at Balijan 

Kacharigaon and the said information was entered, vide Singri OP GD 

Entry No. 108, dated 08-01-2012, at 9 a.m. 

 

  In course of investigation, SI Ram Dulal Gowala visited the 

place of occurrence and drew up a sketch map thereof. The IO held 

inquest on the corpse of Motiram Tanti, seized one bamboo handle of an 

axe which was found lying near the dead body and then sent the dead 
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body to Kanaklata Civil Hospital, Tezpur for post mortem examination, 

by a dead body challan. On 10-01-2012, the IO arrested the accused 

Rameswar Tanti and on 14-02-2012 arrested the other accused Bigna 

Tanti. The IO recorded the statement of the witnesses and on completion 

of investigation, submitted the charge-sheet u/s 302/34 of the IPC 

against the above named accused persons.  

 

TRIAL :  

 

4.   Since the charge sheeted offence u/s 302 of the IPC, is 

exclusively triable by the Court of Session, the  then Learned Sub-

Divisional Judicial Magistrate (Sadar), Tezpur,  vide order, dated 03-08-

2012, passed, in GR Case No.61/2012, after observing necessary 

formalities under Section 209 of the CrPC, committed the case to this 

Court of Session for trial.  

 

5.  On perusal of the prima-facie evidence on the case diary 

and hearing the learned counsel of both the sides, a formal substantive 

charge u/s 302 of the IPC and another charge u/s 302/34 of the IPC, vide 

order, dated 31-08-2012, were framed. The charge was then read over and 

explained to the accused persons, to which they pleaded not guilty and 

claimed to be tried.  

 

6.   In order to prove the charge, levelled against the accused 

persons, the prosecution has examined 7 (seven) witnesses, including the 

autopsy surgeon and the Investigating Officer, while the defence cross-

examined them.  

 

7.  After closing the evidence of the prosecution side, the 

statements of the accused persons were recorded u/s 313 CrPC, on 13-06-

2014. The accused persons pleaded not guilty, and declined to examine 

any witness in defence. The accused persons have pleaded that Motiram 

Tanti was alcohol addict and he died by fall in a drain on their house 

compound.  

 

8.  I have heard the argument advanced by Mr. H. P. Sedai, the 

learned Public Prosecutor, and Mr. N. Mishra, the learned State defence 

counsel. I have gone through the entire evidence proffered by the 

prosecution and also the statements of the accused persons, recorded u/s 

313 of the CrPC.   
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POINT FOR DETERMINATION :  

   

9.    From the evidence on record, and on the basis of oral 

submission of the learned counsel for both the sides, the following point 

emerged for determination :  

 

 

  Whether the accused persons, on 07-01-2012, at 

about 7 p.m., at Balijan Kacharigaon, under Dhekiajuli PS, 

in furtherance of common intention, committed murder, by 

intentionally causing the death of Motiram Tanti by means 

of axe and stick ? 

 

  OR 

 

  Whether the accused persons, on 07-01-2012, at 

about 7 p.m., at Balijan Kacharigaon, under Dhekiajuli PS,  

committed murder, by intentionally causing the death of 

Motiram Tanti by means of axe and stick ? 

 

THE DECISION AND THE REASONS THEREFOR 

 

EVIDENCE 

 

 10.  PW-1 Smt. Radhika Tanti is the wife of the deceased 

Motiram Tanti. Her evidence is that she knows the accused persons. 

Accused Bigna Tanti is her father-in-law and accused Rameswar Tanti is 

her husband‟s elder brother. The occurrence took place on 7
th
 of Magh, 

2012. On that day, she was away at her elder sister‟s residence at 

Tezpur. She received a telephonic call at about 8 p.m., from Moni 

Bhumiz (PW-2), her related elder sister, to the effect that her husband 

Motiram Tanti was killed and disposed of. As she was not in a position 

to move, in the night itself, she came back home on the following day 

morning, by bus. In course of going back home, she found the dead body 

of her husband, being carried on a police vehicle. The face of the dead 

body was shown to her by the police in the police vehicle. By the same 

police vehicle, she was brought to Kanaklata Civil Hospital along with 
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the dead body of her husband. At Kanaklata Civil Hospital, the doctor 

performed the Post Mortem examination on the dead body. On the 

following day, she lodged an ejahar with the in-charge of Singri Police 

Out Post, on the following day morning. She has recognised Ext.1, the 

FIR, where Ext. 1(1) is her signature. After performing the Post Mortem 

examination, the dead body of her husband was handed over to her by 

police, for cremation. She does not know how and in what circumstances 

and also by whom, her husband was killed.  

 

  In cross-examination, she has stated that the incident 

occurred after a lapse of about one month of her stay at Tezpur with the 

family of her elder sister. She has one daughter, who is presently aged 

about 15 years. At the time of the occurrence, her daughter was working 

as a domestic help in the house of a resident at Dimapur. Her marriage 

with the deceased Motiram Tanti was held 20/25 years ago. She does not 

know how her husband died. The FIR was lodged on the following day 

of the incident. She forgot who wrote the ejahar on her behalf. She 

forgot what were the contents of the said ejahar. She was married before 

her marriage with Motiram. Bigna‟s sister is related to her. She has 

admitted that occasionally quarrel broke out between her and her 

deceased husband. She has admitted that she stated before the police that 

she resided with the family of her son, who is, in fact, her sister‟s son. 

She has admitted that she did not state before the police that she received 

any telephonic message from Moni (PW-2) in regard to the occurrence. 

She has admitted that she did not state before the police that when she 

was going back home, on her way, she found her deceased husband‟s 

dead body being carried in a police Van, and that police allowed her to 

see his face. She has denied the defence suggestion that nobody 

informed her about the occurrence.  

  

11.  PW-2 Smt. Moni Bhumiz. According to her, she knows 

the accused persons, namely, Bigna Tanti  and Rameswar Tanti, who are 

related to her. Smt. Radhika Tanti is the wife of Late Motiram Tanti. The 
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occurrence took place on a day, about 10 months back, at the house of 

Motiram Tanti. At about 7 p.m., Kiran Kalikutta approached her, at her 

house and reported that the accused persons killed Motiram Tanti and 

concealed his dead body in a nearby drain. As she was not in a position 

to visit the place of occurrence, during the night hours, she visited the 

place of occurrence on the following day morning. Thereafter, Kiran 

Kalikutta went back. On the following day, early morning, she went to 

the place of occurrence, and found the dead body of Motiram covered 

with cloth in the drain. Out of fear, she could not go near to the dead 

body. At that time, both the accused persons were seen having breakfast 

at their home. She saw the accused persons having breakfast through the 

window of the house. She retreated to some distance and in the 

meantime, police arrived. Police observed the dead body, in her 

presence. She saw the police recovering one flat stick from a nearby 

place to the place of occurrence. Such stick was not seen in the house of 

the accused. The police went back to the house of the accused and both 

of them were taken to the police station.    

 

  In cross-examination, she has stated that her house is 

situated about ½ (half) a mile away from the place of occurrence. One 

Nepali family is there on the side of the house of Motiram. Another 

Adivasi family is on the back side of the house of Motiram and beyond 

those two families, there are many other houses.  The name of Adivasi 

family is Julimilu Bhuiyar. He has wife and small children. His house is 

situated adjacent to the house of the deceased Motiram. Kusum Katiwara 

resides in front of the house of the deceased Motiram. Kiran Kalikutta 

never visited her house prior to the day of the occurrence. They have no 

visiting terms with the family of Kiran Kalikutte. Kiran Kalikutta is a 

casual worker.  

 

  She has admitted that Kiran Kalikutta reported her that hue 

and cry broke out in the house of Motiram Tanti. She was not reported as 

to how many people consumed liquor in the house of Motiram in the 
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relevant night of the incident. She has admitted that that she was not 

reported that Kiran Kalikutta visited the house of Motiram. Kiran told 

her that the accused persons assaulted the deceased Motiram at the 

latter‟s house. Rameswar resided separately in the house of another 

person and he works.  

 

  She has denied the defence suggestion that she did not state 

before the police that Kiran reported her that the accused persons 

assaulted and killed Motiram and disposed of the dead body in the 

nearby path canal. She has admitted that the death of Motiram Tanti was 

known to her on the following day, morning. The long flat stick was 

seized by police from the field. She does not know to whom the said 

seized stick was belong and when it was thrown in the field. She has 

denied the defence suggestion that Kiran did not state her anything and 

that she has no personal knowledge about the occurrence.  

  

12.  PW-3 Sri Mridul Das. His version is that he knows the 

accused persons. They are father and son, in relation. Deceased Motiram 

Tanti was the son of Rameswar Tanti. The occurrence took place about 

8/9 months back. On a day, in the morning hours, there was hue and cry, 

in the village Balijan, Kacharigaon. On hearing the hue and cry, in the 

village, he stepped out of the house and proceeded towards the place of 

occurrence. On reaching the place of occurrence, which is a drain on the 

side of the house of the accused persons, found therein, the dead body of 

Motiram Tanti lying. He informed the occurrence at Singri Police Out 

Post, over phone. Police arrived at the place of occurrence, after some 

time, and observed the dead body and arrested both the accused persons 

from their house. Police prepared some documents at the spot, in his 

presence. The police seized one handle of an axe from a nearby paddy 

field and seized the same by Seizure memo, Ext.2, where Ext.2(1) is his 

signature.  

 



Page 8 of 21 

8  

   In cross-examination, he has stated that he does not know 

about the circumstances in which Motiram died. He does not know about 

the ownership of the handle of the axe, which was seized in connection 

with the case. The drain, in which the dead body was found, is a public 

drain.   

 

13.  PW-4 Sri Dipendra Kr. Khonal. His evidence is that he 

knows the accused persons, namely, Bigna Tanti and Rameswar Tanti. 

They are his neighbouring residents. The occurrence took place, on a 

day, in the year, 2012. At that time, he was at his house. He came to 

know about the occurrence, at about 7 O‟clock, in the morning of a day. 

He forgot the date of occurrence. The deceased Motiram was known to 

him. He saw the deceased Motiram Tanti lying in a drain, in front of the 

house of the accused. Learning about the occurrence of murder, in the 

house of the accused, he rushed to their house. In the meantime, the 

villagers assembled at the house of the accused. He saw the deceased 

lying in a drain with head injury. Blood was oozing out from the head of 

the deceased. Both the accused persons were also present at the place of 

occurrence. Accused Rameswar Tanti stated before the assembled 

people, including him, that on the previous night, he assaulted the 

deceased- his younger brother Motiram Tanti to death. At a distance of 

100 meters, from the place of recovery of the dead body, they found a 

piece of blood stained bamboo lying. In the mean time, police arrived 

and launched investigation. Police seized the blood stained piece of 

bamboo, in his presence, vide Ext.2, the seizure memo, where Ext. 2(2) 

is his signature. Thereafter, the police removed the dead body from the 

place of occurrence.  

  

   In cross-examination, he has stated that he has not seen the 

occurrence, when taken place. He heard about the occurrence from the 

villagers. He does not know the ownership of the plot of land, on which 

the dead body was found in a drain, but it is situated in front of the house 

of the accused. They first noticed the piece of bamboo with stains of 
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blood in the paddy field and police only picked up the same from the 

place. He does not know since when the said piece of blood stained 

bamboo was lying at the place. He does not know who threw the piece of 

bamboo at the place. The Investigating Officer interrogated him, in 

connection with the occurrence and accordingly, his statement was 

recorded. He did not state before the Investigating Officer that he saw 

bleeding on the head of the deceased. He has denied the defence 

suggestion that Rameswar did not state before them, on enquiry, that on 

the previous night he assaulted Motiram to death. He has denied the 

defence suggestion that he did not state before the police that a blood 

stained piece of bamboo was found at a distance of about 100 meters 

from the place, where the dead body was found. He has denied the 

defence suggestion that he did not know anything about the occurrence.  

 

14.  Dr. Hiranjan Saikia, the doctor, has deposed that on 08-

01-2012, he was working as M&HO at Kanaklata Civil Hospital, 

Tezpur. On that day, on police requisition, vide Singri Out Post, GD 

Entry No. 108, dated 08-01-2012, he performed the Post Mortem 

Examination on the dead body of Motiram Kandha, male, son of Sri 

Bighna Kandha, resident of Balijan, Kachari, PS- Dhekiajuli, Sonitpur, 

being identified by UBC 578 Tapan Mandal and Bighna Kandha, and 

found as follows :  

 

 “ An average body built, male dead body with rigor mortis present 

associated with incised cut injury in right index finger.  

 Incised cut wound, size 10 cm x 12 cm in length, upto the skull 

bone fracture with a brain lacerated membrane.  

 Other organs were found healthy.”   

 

  The doctor has opined that the cause of death was due to head 

injury as a result of cut injury sustained, which was ante-mortem in 

nature. The injuries were sufficient, in the ordinary course of nature, to 
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cause death of a person instantaneously. The incised wounds were 

caused by sharp weapon.  

   

  He has recognised Ext.3, the Post Mortem Examination Report, 

where Ext. 3(1) is his signature. Ext. 3(2) is the counter signature of the 

then Joint Director of Health Services, Sonitpur.  

   

   In cross-examination, the doctor (PW-5) has stated that the 

nature of weapon used in causing the laceration of the membrane might 

have been used for inflicting the incised wound. Had the deceased been 

subjected to immediate advance treatment, his life could be saved.  He 

has admitted that he has not examined the food contents of the deceased 

and as such, there is no finding on this aspect, in his Post Mortem 

Report.  

 

15.  PW-6 Sri Kiran Kalikurta. His evidence is that he knows 

both the accused persons. The deceased Motiram Kandha was known to 

him. The occurrence took place, on a day, at about 7 p.m., about one 

year back. He heard hue and cry in the house of the accused persons, 

situated behind their house. He heard shouting that the accused 

Rameswar killed Motiram. On the following day, he came to know that 

Motiram Kandha died. He does not know as to who caused the death of 

Motiram as he did not witness the occurrence. In cross-examination, he 

has stated that he heard „hulla‟ in the night of the occurrence. Therefore, 

he does not know the persons who rushed to the house of the accused 

persons. He does not know whether the wife of the deceased Motiram 

Kandha, Radhika lodged any ejahar with the police station. He did not 

write any ejahar on behalf of Radhika. The police did not interrogate him 

in connection with the occurrence.  

 

16.  PW-7 Sri Ram Dulal Goala, the IO, has deposed that on 

09-01-2012, he was attached to Singri OP, under Dhekiajuli PS as its in-

charge. On that day, he received an ejahar from Smt. Radhika Tanti and 
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thereupon, he made Singri OP, GD Entry No.127, dated 09-01-2012 and 

then forwarded to the Officer-in-charge of Dhekiajuli PS for registering 

a case. The Officer-in-charge of Dhekiajuli PS registered the case as 

Dhekiajuli PS Case No.13/12 u/s 302/34 IPC, and endorsed the case to 

him for investigation. He has recognised Ext.1, the ejahar, where 

Ext.1(2) is his signature with note. Ext.1(3) is the signature with note of 

the then Officer-in-charge of Dhekiajuli PS, SI Ananta Das, recognised 

through correspondence.  

 

   On 08-01-2012, he received a telephonic message from an 

unknown person informing him that a dead body of a person was lying 

in the field at Balijan Kacharigaon. He recorded the information in 

Singri OP, GD Entry No. 108, dated 08-01-2012, at 9 a.m. On receipt of 

the information, he rushed to the place of occurrence and launched 

investigation.  

 

   In course of investigation, the IO drew up a sketch map of 

the place of occurrence, where the dead body of Motiram Tanti was 

found lying. He has recognised Ext.4, the sketch map of the place of 

occurrence, where Ext. 4(1) is his signature.  He held inquest on the 

corpse of Motiram Tanti. He has recognised Ext.5, the Inquest Report, 

where Ext. 5(1) is his signature. Thereafter, he seized a bamboo handle 

of an axe found lying near the dead body. Ext.2 is the seizure memo, 

where Ext. 2(3) is his signature. Mat. Ext.1 is the bamboo handle of an 

axe seized by Ext.2, the seizure memo. Thereafter, he sent the dead body 

to Kanaklata Civil Hospital, Tezpur for Post-Mortem examination. Ext.6 

is the dead body challan, where Ext.6(1) is his signature. He recorded the 

statement of the witnesses. On 10-01-2012, he arrested the accused 

Ramesh Tanti from his home and on 14-02-2012, he arrested the other 

accused Bigna Tanti from his home. On 08-01-2012, he visited the house 

of the accused persons, but none of the accused persons was found 

available. On completion of investigation, he submitted the charge-sheet 

against the accused persons, namely, Ramesh Tanti and Bighna Tanti, 
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u/s 302/34 IPC. He has recognised Ext. 7, the charge-sheet, where 

Ext.7(1) is my signature.   

 

   In cross-examination, he has stated that he received the 

telephonic message from an unknown person informing him about the 

occurrence, over mobile phone. He received the said telephonic message 

on 08-01-2012, at about 9 a.m. He did not investigate or tried to 

ascertain the name and address of the informant. According to the 

information, recorded in Singri OP GD Entry No. 108, dated 08-01-

2012, the unknown person reported him that “a person of the village 

killed his own brother and left the dead body in the field of the village”. 

The dead body was found lying in a „nullah‟ (drain) in a field of the 

village and that place was treated as a place of occurrence and 

accordingly, the sketch map was drawn up. He found the bamboo handle 

of an axe at a nearby place to the place, where the dead body was found. 

The seized handle of the axe, Mat. Ext.1, was found within a distance of 

about 100/150 meters from the place where the dead body was lying. At 

the relevant time of the incident, there was no paddy in the field. He has 

denied the defence suggestion that Mat.Ext.1 was not the handle of an 

axe. He has denied the defence suggestion that Mat. Ext.1, is not the 

bamboo handle used as handle of an axe. He received the written ejahar, 

Ext.1, on 09-01-2012. He has not forwarded the certified copy of Singri 

OP GD entry No. 108 / 12, on the basis of which he launched 

investigation into the case.  

 

  He admitted that PW-1 Smt. Radhika Tanti did not state in 

her statement made before him that she did not receive any telephonic 

message from Moni regarding the incident. During holding of the 

inquest on the corpse of the deceased, he found that the deceased 

sustained injury on his head. He has denied the defence suggestion that 

the place of occurrence is not the place where the dead body was found.   

He has denied the defence suggestion that Mat. Ext.1 is not the handle of 
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an axe, but a flat bamboo piece. He has denied the defence suggestion 

that based on suspicion, he arrested both the accused persons.  

 

 (A)   WHETHER „CULPABLE HOMICIDE‟ ? 

LEGAL POSITION :  

[ Section 299 of IPC ] 

 

17.   Section 299 of the IPC defines the expression „culpable 

homicide‟. Homicide means killing of a human being by a human being. 

„Culpable homicide‟ means of causing of death (i) by an act with the 

intention of causing death ; (ii) an act with the intention of causing such 

bodily injury as is likely to cause death ; or (iii) an act with the 

knowledge that it was likely to cause death. In short, there are three 

species of mens rea in culpable homicide, that are (a) an intention to 

cause death, (b) an intention to cause a dangerous injury and (c) 

knowledge that death is likely to happen.   

 

EVIDENCE AND FINDING :  

[ CULPABLE HOMICIDE ] 

 

18.  In the instant case, it is the consistent case of the 

prosecution that Motirm Tanti met with a homicidal death due to 

sustaining of injury on the head. The defence has not specifically 

contested the prosecution‟s contention of homicidal death of Motiram. 

The evidence of PW-7, SI Ram Dulal Goala, the IO, reveals that the 

corpse of Motiram was found lying in a drain in the field, which place is 

indicated in mark „1‟ of the sketch map, Ext.4, situated near to the house 

of the deceased and the accused persons. PW-7, the IO, found bleeding 

injuries on the head and index finger of the deceased, during preparation 

of the inquest report u/s 174 of CrPC, Ext.5.  PW-5, Dr. Hiranjan Saikia, 

the doctor, who performed the post mortem examination on the corpse of 

Motiram has opined that the cause of his death was head injury as a 

result of cut injury sustained, which was ante-mortem in nature and 

sufficient in the ordinary course of nature to cause death of a person 

instantaneously and further, that the said injury was caused by sharp 

weapon. On scrutiny of the evidence of the other PWs, who were not eye 

witnesses to the occurrence, have, as a whole, corroborated the fact of 

recovery of corpse of the deceased in the drain and other circumstances 

that his death was caused on the previous night to the recovery of the 
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dead body. As a whole, this Court finds no difficulty to hold that the 

death of Motiram  Tanti was the result of „culpable homicide‟ defined in 

Section 299 of the IPC.  

 

(B)   WHETHER „MURDER ? 

 [ MURDER ] 

LEGAL POSITION :  

 

19.  The offence of „culpable homicide, as stated above, is 

defined in Section 299, whereas „murder‟ has been defined in Section 

300 of the IPC. The basic difference between the „culpable homicide‟ 

and „murder‟ lies in the degree of gravity of the offence. In order to 

bring home the offence within the parameter of Section 300 of the IPC, 

the prosecution has to establish that the assailant had the definite 

intention to cause death of the deceased or the offender had the 

knowledge that the wounds he is inflicting would be sufficient to cause 

death or that those will be dangerous to human life. Section 300 of the 

IPC is qualified with 5 (five)  statutory Exceptions. If any of the five 

Exceptions is attracted, the offence would be termed as „culpable 

homicide not amounting to murder‟. Therefore, the essential ingredients 

of the offence of murder have to be deduced and inferred from a series 

of facts, like weapon used in the crime, number of the wounds, situs of 

the wounds and other attending circumstances.  

 

(C)   NATURE AND SITUS OF THE WOUNDS :  

 

20.  Since the nature and situs of the wound play an important 

factor to determine the intention and knowledge of the assailant, it would 

be apposite to take into consideration of the medical evidence. PW-5, 

Dr. Hiranjan Saikia, the doctor, who performed the post mortem 

examination of the deceased Motiram Tanti @ Kandha, on 08-01-2012, 

at Kanaklata Civil Hospital, Tezpur, found (a) one cut injury in right 

index finger and (b) one incised cut wound, size 10 cm x 12 cm in 

length, upto the skull bone fracture with brain lacerated membrane. 

According to the doctor (PW-5), the cause of death was head injury as a 

result of cut injury sustained, which was ante-mortem in nature and 

caused by sharp weapon. The doctor (PW-5) has further opined that the 

injuries were sufficient, in the ordinary course of nature, to cause death 

of a person instantaneously. In cross-examination, the doctor, has, inter-

alia, stated that had the deceased been subjected to immediate advance 
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medical treatment, his life could be saved. Thus, from the cross-

examination of the doctor, it is apparent that the defence has not disputed 

the characteristic findings on injuries, during post-mortem examination, 

on the corpse of the deceased. The defence plea that the death of the 

deceased might have been prevented had he been rendered immediate 

advance medical treatment cannot legally be accepted in view of 

statutory prohibition in Explanation 2 of Section 299 of the IPC.  

 

21.  It is well settled that the medical evidence is only an 

evidence of opinion, which is advisory in nature and not decisive in a 

case. In State of Haryana –VS- Ram Singh [(2002) 2 SCC 426 ], the 

Hon‟ble Supreme Court held as follows :  

 

   “ While it is true that the post-mortem report by itself 

is not a substantive piece of evidence, but the evidence of the 

doctor conducting post mortem can by no means be ascribed 

to be insignificant. The significance of the evidence of the 

doctor lies vis-à-vis the injuries appearing on the body of the 

deceased person and likely use of the weapon therefore and 

it would then be the prosecutor‟s duty and obligation to have 

the corroborative evidence available in the record from the 

other prosecution witnesses.” 

 

22.  In view of the above proposition of law propounded by the 

Hon‟ble Apex Court in regard to the post-mortem report, the Court has 

to form its own opinion considering the materials, data and opinion on 

the technical aspects rendered by the autopsy surgeon, but unless there is 

something inherently defective in the report, the Court cannot substitute 

its own opinion for that of the doctor. Be that as it may, from the situs of 

the wound, that is, the head injury caused by sharp weapon, which was 

sufficient in the ordinary course of nature to cause instantaneous death of 

a person, as the doctor found and opined, no opinion, other than the 

inference that can be held is that the offender had the definite intention 

to kill Motiram.  

 

(D)   WEAPON USED :  

 

23.  In the instant case, it appears from the evidence of PW-7 SI 

Ram Dulal Goala, the IO, that in course of investigation, he seized Mat. 

Ext.1, a bamboo handle of axe by Ext.2, the seizure memo, which he 



Page 16 of 21 

16  

found, on 08-01-2012, at about 10 a.m., near the place, a paddy field, 

where the dead body of Motiram was found lying. This place, the IO 

(PW-7) has treated as the place of occurrence and has drawn the sketch 

map thereof, vide Ext.4. In cross-examination, he has clarified that 

Mat.Ext.1, the bamboo handle of axe was found within a distance of 

about 100/150 meters from the place, where the dead body of Motiram 

was lying. He denied the defence suggestion that Mat.Ext.1 was not a 

handle of axe. From the evidence of PW-2 Smt. Moni Bhumij, a relative 

of the accused persons, PW-3 Sri Mridul Das and PW-4 Sri Dipendra 

Kumar Khonal, the independent witness, it appears that they stood 

witness to the seizure of Mat.Ext.1, the axe handle, but none of them 

could say that the accused persons were the owner of it or they were 

seen using it. Therefore, in the considered view of this Court, the 

Mat.Ext.1, the flat bamboo piece, seized by PW-7 by Ext.2, the seizure 

memo, cannot conclusively be accepted, beyond doubt, to be the weapon 

of offence to assault the deceased for 4 ( four) reasons, firstly, PW-5, the 

doctor, who performed the post mortem examination has contradicted 

the use of a blunt weapon in causing the nature of fatal injury on the 

head of the deceased ; secondly, Mat. Ext.1 was seized from a distant 

location of the open place, where the corpse was found lying, thirdly, 

none of the PWs has deposed to have seen the accused persons using it 

as a handle of axe or as the owner of it and fourthly, there is absolutely 

no evidence to show that the said weapon was sent for serological or 

finger print examination. Hence, this Court finds and holds that 

Mat.Ext.1 was, in fact, not the weapon of offence in the commission of 

causing death of Motiram, beyond reasonable doubt.  

 

 (E)   WHETHER EXCEPTIONS U/S 300 OF THE IPC 

ATTRACTED :  

 [ NOT WITHIN EXCEPTIONS ] 

 

24.  In the instant case, there was no eye witness to the alleged 

occurrence. PW-7 SI Ram Dulal Goala, the IO, has deposed that on 08-

01-2012, at about 9 a.m., on receipt of a telephonic message from an 

unknown person to the effect that “ a person of the village killed his own 

brother and left the dead body in the field of the village”.  The said 

information was recorded as Singri OP, GD Entry No. 108, dated 08-01-

2012, at 9 a.m., and thereupon, he launched the investigation by 

proceeding to the place of occurrence. It was thereafter only, PW-1 Smt. 

Radhika Tanti, the wife of the deceased Motiram Tanti, filed the written 



Page 17 of 21 

17  

FIR, Ext.1, on 09-01-2012, that is, on the following day, morning of the 

occurrence. The prosecution has not exhibited the said GD Entry, though 

it amounted to FIR, while Ext.1, the FIR is hit by Section 162 of CrPC. 

This lapse on the part of the prosecution has shaken the very foundation 

of the prosecution.  

 

25.  From the evidence of PW-1 Smt. Radhika Tanti, the wife of 

the deceased, it appears that in the relevant night of the occurrence, she 

was not at home and as such, could not say in what circumstances, her 

husband Motiram Tanti died. The evidence of PW-2 Smt. Moni Bhumiz, 

who is related to the deceased, reveals that she was reported by Kiran 

Kalikurta (PW-6) in the relevant night of the occurrence that the accused 

persons assaulted to death of Motiram at their house itself and concealed 

the dead body in a nearby drain, but she could not visit their house in the 

night due to personal inconvenience. PW-3 Sri Mridul Das, who claimed 

to be the informant of the case stated to have informed about the 

occurrence to Singri OP, over phone, but could not say anything about 

the circumstances in which Motiram died. PW-6 Sri Kiran Kalikurta, a 

neighbour, has deposed to have heard hue and cry, on the day of 

occurrence at about 7 p.m., at the house of the accused persons and 

shouting that the accused Rameswar killed Motiram. However, he has 

clarified in cross-examination that the police did not record his 

statement, in connection with the occurrence.  

 

26.  The evidence of PW-4 Sri Dipendra Kumar Khonal, who 

hails from the same locality, deposed to have not witnessed the 

occurrence, but stated that the accused Sri Rameswar Tanti, confessed 

before the assembled villagers including him, that on the previous night 

he assaulted the deceased, his younger brother Motiram to death. 

However, this fact of alleged extra-judicial confession of the accused 

Rameswar has not come in the evidence of the remaining PWs and as 

such, could not be relied on.  

 

27.  Situated thus, from the evidence on record, it is not 

ascertainable as to the facts and circumstances, in which the deceased 

Motiram Tanti sustained injuries entailing his death. Hence, in the 

considered opinion of this Court, the case does not attract any of the 

situations described in the five Exceptions of Section 300 of the IPC and 

it logically follows the conclusion that the case squarely falls within the 



Page 18 of 21 

18  

definition of „murder‟, which is punishable u/s 302 of the IPC, beyond 

all reasonable doubt.  

 

COMPLICITY :  

 

28.   In the present case, it may be mentioned that there was no 

eye witness to the occurrence. However, the prosecution has laid certain 

circumstantial evidence, in order to prove the charge against the accused 

persons. In Kusuma Ankama Rao –Vs- State of A.P. ( AIR 2008 SC 

2819), the Hon‟ble Supreme Court held, as follows :  

 

 

 " 12 …..The conditions precedent in the words of this 

Court, before conviction could be based on circumstantial 

evidence, must be fully established. They are :-  

 

(1) the circumstances from which the conclusion of guilt is 

to be drawn should be fully established. The circumstances 

concerned 'must' or 'should' and not 'may be' established ;  

 

(2) the facts so established should be consistent only with 

the --'hypothesis of the guilt of the accused, that is to say, 

they should not be explainable on any other hypothesis 

except that the accused is guilty ;  

 

(3) the circumstances should be of a conclusive nature and 

tendency ;  

 

(4) they should exclude every possible hypothesis except the 

one to be proved ; and  

 

(5) there must be a chain of evidence so complete as not to 

leave any reasonable ground for the conclusion consistent 

with the innocence of the accused and must show that in all 

human probability the act must have been done by the 

accused." 

 

29.  In view of the above proposition of law, on circumstantial 

evidence, it is deemed appropriate to discuss on each circumstance that 

has surfaced on evidence.  
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30.  According to PW-1 Smt. Radhika Tanti, the wife of the 

deceased, who, in the relevant night, was away at her elder sister‟s house 

at Tezpur, deposed to have received a telephonic message, at about 8 

p.m. from her related sister Smt. Moni Bhumiz (PW-2) to the effect that 

her husband Motiram Tanti was killed and disposed of, but she could not 

say how and in what circumstances and further, by whom her husband 

was killed. The evidence of PW-2 Smt. Moni Bhumiz is, however, 

hearsay and deposed that she came to know from Kiran Kalikurta (PW-

6) at about 7 p.m., that the accused persons killed Motiram and 

concealed his dead body in a nearby roadside drain. Turning to the 

evidence of PW-6 Sri Kiran Kalikurta, a neighbour, it is found that in the 

relevant night, he heard hue and cry at the house of the accused persons 

and shouting that the accused Rameswar killed Motiram, but added 

further that he does not know who caused death to Motiram as he did not 

witness the occurrence. PW-3 Sri Kridul Das did not witness the 

occurrence and he came to know about the occurrence on the following 

day morning only when the villagers raised hue and cry finding the dead 

body of Motiram lying in a drain on the side of the house of the accused 

persons and thereupon informed the police of Singri OP about the 

incident. PW-7 SI Ram Dulal Goala, the IO, however, clarified that the 

informant‟s identity, on whose information Singri OP, GD Entry No. 

108, dated 08-01-2012 at 9 a.m. was recorded, remained unascertained. 

Similarly, PW-4 Sri Dipendra Kumar Khonal, a neighbour, has deposed 

to have seen the corpse of Motiram lying in a drain, on the following 

day, morning, of the occurrence. Therefore, there is no consistent and 

convincing evidence to show that the commission of murder was 

committed by either Rameswar Tanti or Rameswar and Bigna jointly at 

their home. Strengthening this presumption, PW-7, the IO, in his cross-

examination, deposed that the place, that is, the place where the dead 

body of Motiram was found is shown in Ext.4, the sketch map as the 

place of occurrence. There is no explanation on evidence as to who and 

how the corpse of Motiram was carried to a drain of the village field.  

 

31.  PW-4 Sri Dipendra Kumar Khonal, has stated that the 

accused Rameswar Tanti confessed before the assembled people of the 

village, including him that on the previous night, he assaulted the 

deceased- his younger brother Motiram to death. But this material fact of 

alleged extra-judicial confession has not come in the evidence of the 

remaining PWs and therefore, for want of corroboration by the other 
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PWs, this piece of incriminating evidence cannot be relied on, beyond 

reasonable doubt.  

 

32.  Situated thus, it is apparent on evidence that the chain of 

evidence furnished by the circumstances are absolutely incomplete and 

inconsistent, leaving no reasonable ground for an inference of guilt of 

the accused persons of the charge of murder of Motiram, beyond doubt.  

 

C  O N  C  L  U  S  I  O  N  

 

33.  For the reasons, set forth above, this Court is of the opinion 

that the prosecution has miserably failed to prove the charge of murder 

against the accused persons, beyond all reasonable doubt. 

 

34.     Therefore, the accused persons, namely, (1) Sri Rameswar 

Tanti and (2) Sri Bigna Tanti are acquitted of the charge u/s 302 or 

302/34 of the IPC and set at liberty.   

 

35.     The seized alleged weapon of offence be destroyed, in due 

course of law. 

 

36.   The judgment and order, as above, is pronounced in the 

open Court, in presence of the accused persons and the learned counsel 

for both the sides, on this the 8th day of August, 2014, under the Hand 

and Seal of this Court.  

 

   Accordingly, the case is disposed of. 

 
                 ( A. BORTHAKUR )   

                   SESSIONS JUDGE 
                                          SONITPUR :: TEZPUR 
Typed to my dictation and  
corrected by me, bearing  
my signatures on each page  : 

 
(A. BORTHAKUR)   
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 
          
 
 
 

* * * 

Typed by me,  
on dictation : 
 
(J.K. Muru, Steno ) 
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PW–3   : Sri Mridul Das  
PW–4   : Sri Dipendra Kr. Khonal 
PW–5   : Dr. Hiranjan Saikia, the MO  
PW–6   : Sri Kiran Kalikurta 
PW–7   : Sri Ram Dulal Goala, the IO  
 

  LIST OF DEFENCE WITNESSES 
 

N  I  L 
 

LIST OF COURT WITNESSES 
 

N  I  L 
 

LIST OF DOCUMENTS EXHIBITED  BY PROSECUTION 
 

Exhibit –1  :  FIR 
Exhibit –2  :  Seizure Memo 
Exhibit –3  :  Post Mortem Report 
Exhibit –4  :  Sketch Map 
Exhibit –5  :  Inquest Report 
Exhibit –6  :   Dead Body Challan  
Exhibit –7   : Charge-sheet 
 
 

MATERIAL EXHIBIT 
 

Mat. Exhibit –1  : Bamboo handle of an axe 
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(A. BORTHAKUR)   

 SESSIONS JUDGE, 
SONITPUR :: TEZPUR 


